NTSB Order No.
EM 18

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D. C

on the 27th day of October 1971.

CHESTER R. BENDER, Commandant, United States Coast Guard
VS.
RAFAEL E. P. MARTI NEZ
Docket IME-18

CPI Nl ON AND ORDER

The appel l ant, Rafael E. Perez Martinez, has appealed fromthe
deci sion of the Commandant affirm ng the revocation of his Merchant
Mariner's Docunment No. Z-952264-D1 and all other seaman's docunents
for m sconduct while serving, under the authority of his docunents,
as a fireman/ watertender aboard the SS OVERSEAS ANNA, a nerchant
vessel of the United States.?

The Commandant's action followed an appeal taken by the
appel l ant (Appeal No. 1802) from the initial decision of Coast
Guard Examiner Howard T. Long on May 22, 1969.2 Based upon the
record of a full evidentiary hearing held before him the exam ner
found that the allegations of wongdoing stated in the m sconduct
charge were proved. H s findings were that on April 4, 1969, while
t he vessel was at sea, the appellant assaulted two of the ship's
officers "by pushing the Master with his hands" and "by grabbing
the chief mate around his neck," while attenpting to prevent the
sei zure by the chief mate of a parcel found underneath the pillow
of appellant's bunk. It is undisputed that the chief mate was
conducting a search for marijuana under the direct supervision of
the master, in the stateroom occupied by appellant and another

The Commandant's action was taken pursuant to 46 U S.C
239(g). The appeal to this Board is authorized under 49 U. S.C
1654(b)(2) and is governed by the Board's rules of procedure set
forth in 14 CFR 425.

2Copi es of the decisions of the exam ner and the Comandant
are attached hereto.



seaman named Leonard Gerson. Both seanen were present in the room
along with the chief engineer and the second mate, who were
standi ng by as additional nenbers of the search party. It is also
undi sputed that no marijuana or other contraband was found.

Further, in the body of his opinion, the exam ner found that
appel l ant, after gaining possession of the parcel and while warding
off the officer's attenpts to retrieve it, knocked the chief mate
across the bunk and struck the master twice with his elbow
Finally, he found that appellant had thrown the parcel overboard,
out of an open porthol e.

Al'l factual findings were derived fromtestinony by the two
of ficers affected and the chief engineer.® The exam ner accepted
the testinony of all three officers as stating the true facts
finding that they "agreed in al nost every respect, except in a few
details which are not inportant...." The appellant and Gerson
testified that no viol ence what soever occurred and that appell ant
did not throw a parcel overboard during the search of their
gquarters. The examner rejected their evidence, giving as his only
reason the fact that "Neither could account for why the three
licensed officers would testify falsely."

These indications of the reasons for the examner's
credibility determnations are confirned by his statenent of
record. Before adjourning the hearing, he said:

"I can't imagine that three officers of |ong experience would
cone in and fal sely accuse a seaman of doing what is alleged

to have been done here. For that reason, | find the charges
proved, both specifications and the charge. Just what the
order is going to be, | don't know, but it is going to be
outri ght suspensi on of sone kind, maybe revocation." (Tr., p.
51.)

Despite the greater enphasis placed on a suspension order at this
time, the exam ner concluded in his decision that revocation was
t he appropriate sanction, because of appellant's "violent actions,"”
to which he added the offense of interfering wwth the two officers
in the performance of their duties.

The appellant was not represented by an attorney at the

3A | ogbook entry of the OVERSEAS ANNA citing appellant's
of fenses was offered in evidence and appellant's representative
made tinely objections to its admssibility. Al t hough the
obj ections were not sustained, the exam ner appears never to have
formally received the docunent in evidence.
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hearing. After indicating that he did not wsh one, he was all owed
to proceed as he chose, with his roommte, Gerson, serving as his

counsel . This ill-conceived strategy has changed during the
appeals process, wherein he has secured the services of an
at t or ney. Not surprisingly, in his first contention raised on

appeal to the Commandant, appellant clains to have been deni ed due
process because of the inadequate representation afforded to him at
t he hearing.

The record discloses that Gerson, while well intentioned, was
whol Iy i nconpetent to serve as a | egal advocate. He had no plan of
defense, failed to object as the ship's officers were | ed through
their testinony, or to pursue and follow up certain glaring
i nconsi stencies that would have helped the defense. It is
nonet hel ess the case that appellant made a free choice in the
matter. There is no show ng that he was acting under constraint,
financial or otherw se, or was incapable of making an intelligent
choice. W agree with the Commandant that appellant has no cause
to conplain, on the ground asserted here, that his hearing | acked
due process.

As we view the remaining contentions advanced by the
appel l ant, the Commandant was required to consider two basic
gquesti ons:

(1) Wether appellant was afforded a fair and inpartial
adj udi cation of contested issues by the exam ner; and

(2) Wether the exam ner properly considered the evidence and
other relevant factors in inposing the sanction.

We do not agree with the Commandant's disposition of these basic
gquestions and, in the interest of adm nistrative due process, we
believe his order should be nodifi ed.

The record does not support the exam ner's determ nation that

the ship's officers gave consistent testinmony in all inportant
respects. The testinony of the chief engineer differed materially
from the other two officers. He observed the entire chain of

events, but did not see the naster being pushed, or the chief nate
bei ng grabbed around the neck (Tr. p., 89). Nor did he testify
that the chief mate was thrown across the bunk. It was evident
even from the testinmony of the other two officers that these
specific actions did not constitute nmenacing conduct on appellant's
part. The bodily contacts, as they described them were
i nst ant aneous and w t hout harm

The chief mate stated that appellant had placed a strangle
hold around his neck; however, it was in response to a |eading
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guestion.* W are therefore not satisfied with the witness' answer
because he had previously testified that appellant's assault on his
neck was with the right hand al one. (Tr. p. 33.) W find it
difficult to envision this one-handed strangle hold since
si mul taneously appellant was allegedly westling the parcel from
the chief mate's grasp as well as fighting off the master. A
t horough review of the record reveals that the testinony of the
three ship's officers was consistent in only one respect--that
appel lant struck the nmaster twice with his elbow.® There was
agreenment that these acts were done forcefully while the master
tried to keep appellant fromthrow ng the parcel overboard. Yet,
this one area of consistency casts doubt on the validity of the
exam ner's adj udi cation, since he based his credibility finding on
the full consistency of the three officer's testinony. Moreover,
it appears that the examner nade little, if any, effort to weight
the consistent testinony of the officers against the denials of
appel I ant and Ger son.

The Commandant interpreted the examner's credibility hol di ngs

as indicating that he had "noted ... the substantial consistency of
the testinmony of these three witnesses with no appearance of a
nmotivation which could lead to a suspicion of collision (sic)." W

have al ready noted significant inconsistencies, and the failure of
appel l ant to show a notive for collusion anong the officers is not
an adequate substitute for assessing the credibility of the two
seanen on the nerits.

It appears that the exam ner was unduly influenced by the nere
status of the ship's officers as opposed to the seanen. W cannot
say that the examner inproperly assessed the credibility of
W t nesses appearing before him W do say that the reasons stated
for these determnations, both on the record and within his
deci sion, were inadequate. H's actions in this regard were not
conducive to a fair and inpartial adjudication of the issues in
this case.

Appel | ant has two contentions concerning the sanction inposed.
The first is that the exam ner was influenced by the suspicion that
marijuana was contained in the parcel, and by appellant's all eged
activities as a supplier of marijuana aboard the ship. The
Commandant conceded that he would carefully weigh the possibility

“The question was: "Did he hit you or did he grab onto you
like, in other words, did he strike you with his armor did he grab
you |like a strangle hold." (Tr. p. 24.)

Based on the chief engineer's account of the conplete
sequence of events on page 38 of the hearing transcript.
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of such undue influence "in a close case," but would not indulge in
t hat "specul ation" here.?®

The second contention is that error was conmtted by the
exam ner in not considering appellant's good prior record of
service in the nmerchant marine as a factor in his favor. The
Commandant's regul ations governing suspension and revocation
proceedi ngs for m sconduct, require that the examner's order "is
only given after consideration of the prior record of the person
charged ...."" Despite this clear breach of procedure (conceded as
such by the Conmmandant), which could only be prejudicial to the
appel I ant, the Commandant nmade his own interpretation, as follows:
"What the Exam ner tacitly declared was that on the nerits of the
i nstant case he found revocation the appropriate order whatever the
prior record mght have been and however clear it was." This does
not conmport with the examner's statenent of record, after hearing
all the evidence, that he was considering a suspension order, or
"maybe revocation."

Upon review of the record, it is our belief that the
exam ner's decision was infested with error to an extent not
curable through interpretations supplied by the Conmandant.
Rat her, the cure would lie in remanding the case for a new hearing
with corrective instructions to the examner. At a second heari ng,
appellant would have effective assistance of counsel; the
ci rcunstances surrounding the officer's search for contraband in
appellant's room (dimy perceived in this record) would be fully
litigated and a determ nation nade of its reasonabl eness; appell ant
woul d be afforded proper notice of all offenses charged agai nst him
by correction and anendnent of the conplaint in this case;® the
exam ner would be instructed not to assess credibility solely in
reference to the relative status of witnesses appearing before him
and appellant's prior record woul d be gi ven adequate consi derati on.
In brief, a remand of this case by the Commandant woul d have served
the interest of admnistrative due process.

6I'n his opposing brief on this appeal, the Conmandant mnakes
clear that he does not consider appellant to have been charged with
possession of marijuana, or that a finding was made that he had
marijuana in his possession. He asserts that revocation is
appropriate because "Assault and battery upon ship's officers,
especially in the performance of their duties, is a nbst serious
of fense. "

46 CFR section 137.20-155(a)(5).
846 CFR section 137.20-65.
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We are persuaded that the el bow assaults by appel | ant upon the
master were established by substantial evidence of a probative and
reliable character. The disciplinary sanction for this offense
woul d be severe, even though it would be term nated at this point
after a period approaching 2 1/2 years. The scale is weighted on
t he one side by appellant's m sconduct and the length of tinme he
has served to date under the sanction inposed. The other side is
wei ghted by the prejudicial failure of the exam ner to consider
proper mtigating factors and the failure to remand the case based
on other meritorious contentions raised before the Commandant. W
believe that a rough balance is struck

ACCCRDI NA&Y, |IT IS ORDERED THAT:

1. The appeal be and it hereby is denied except insofar as
nodi fication of the Commandant's order is provided for herein;

2. The revocation order of the Comrandant be and it hereby
is nodified to provide for a retroactive suspension of appellant's
seaman' s docunents; and

3. The retroactive suspension, starting on June 3, 1969,
shall termnate as of the date of service appearing on the face of
this order.

LAUREL, MADAMS, THAYER, and BURGESS, Menbers of the Board,
concurred in the above opinion and order. REED Chairnman, filed the
attached di ssent.

REED, Chairman, DI SSENTI NG

| believe that, within the entire context of this case, the

offenses of this appellant were serious enough to warrant
revocation. | would affirmthe Commandant's deci sion.

( SEAL)



